Jurisprudential Researches https:// journals.ut.ac.ir/
Vol. 16, No. 3, Autumn 2020 Print ISSN: 2423-6942
Manuscript Type: Research Article Online ISSN: 2423-6934

DOI: 10.22059/jorr.2019.258013.1008055

Reviewing the Rules and the Effects of Title of
Air and Soil Rights: Comparative Study in Islamic
Jurisprudence and Common Law

Ali Mohammad Yathrebi Qomi**, Pourya Shirkhani?

1. Associate Professor, Faculty of Law, College of Farabi, University of Tehran,
Qom, Iran
2. Ph.D Student in Private Law, Faculty of Law, College of Farabi, University of
Tehran, Qom, Iran
(Received: June 9, 2018; Accepted: June 19, 2019)

Abstract

Ownership of real estates is not only limited to the surface of land but also it
includes the space above and the space below the surface. There are two major
attitudes towards the scope of the air right and downward right in Islamic
Jurisprudence and positive law. According to the first theory, the title of the owner
of the soil extends not only downward to the center of earth, but also upward usque
ad coelom. However, the second view accepts the title of owner to a reasonable
distance. Nowadays, the possession rights in the space above the surface and in the
soil below is limited to a reasonable distance of the surface of land. The customary
criteria for determining the extent of the title, is the power of the land owner in using
of the air right and the soil right. The owner of the air and soil rights has the right of
material and spiritual possession provided that he/she observes all public
regulations.
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2. ARTICLE 552: La propriété du sol emporte la propriété du dessus et du dessous. Le
propriétaire peut faire au-dessus toutes les plantations et constructions qu'il juge a propos,
sauf les exceptions établies au titre " Des servitudes ou services fonciers " 1l peut faire au-
dessous toutes les constructions et fouilles qu'il jugera a propos, et tirer de ces fouilles tous les
produits qu'elles peuvent fournir, sauf les modifications résultant des lois et reglements
relatifs aux mines, et des lois et réglements de police.
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1. ARTICLE 551: Tout ce qui s'unit et s'incorpore a la chose appartient au propriétaire,
suivant les regles qui seront ci-aprés établies.
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