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Abstract

The "General Principles of law" have always been the important source of transnational commercial
law that their scope has expanded in line with the development of transnational law, so that today it
embodies two types, including "common principles” between legal systems and "specific principles”
of international trade. In international law, "General principles of law" as norms that are rooted in
national legal systems, obtained through "comparative" studies by international judges and in
accordance with Article 38 of the ICJ statute, they are source of international law. Because of their
"supranational character" and "dual nature" that stemming from their fundamental personality, these
principles have the potential to be present in any legal system, including transnational commercial
law. They enter into transnational commercial law through "comparative" method and “codification-
based” method; thus, to resolve transnational commercial disputes, the arbitrators are using common
principles as result of the studies of international judges. The purpose of this article is to evaluate the
role of "general principles of law" in linking transnational law to international law and to this end, the
"nature" of the general principles and their “entrance” in transnational law are discussed by analyzing
the theories and arbitral awards. The finding of this paper is that the general principles of
transnational commercial law are the same general principles of law which recognized by civilized
nations as source of international law; these have been entered into transnational commercial law by
the actors of international law and in the accepted forms of international law.
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International Arbitration Court of the Chamber of Commerce and Industry of the Russian Federation,
Arbitral Award, Case No. 177/2012 (16-07-2013); ICC International Court of Arbitration, Paris,

Arbitral Award, Case No. 14108, (00-08-2008); ICC International Court of Arbitration, Arbitral
Award, Case No. 11849, (00-00-2003) at http://www.unilex. (Accessed 17/2/2020).
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ICC International Court of Arbitration, Paris, Arbitral Award, Case No. 7365/FMS1997 (05-05-
1997) at http://www.unilex (Accessed 17/2/2020).
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International Arbitration Court of the Chamber of Commerce and Industry of the Russian Federation,

Arbitral Award, Case No. 91/2012 (25-01-2013); ICC International Court of Arbitration, Arbitral

Award, Case No. 12456, Collection of ICC Arbitral Awards 2008-2011, at "https://www.trans-
lex.org/212456", ICC Interim Award to Case No. 10671, Clunet 2006, at https://www.trans-

lex.org/210671 (Accessed 17/2/2020).
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2014); at http://www.unilex. (Accessed 17/2/2020).
3. Mitigation of Damages
S Jal ol 38 Ul STl 5 Ol lme Ole M 3 ¢ )leSU -5 Kl dad 53 (5 28ty Ml Ol
;J;ALS\) syt wealy Sl S 2 b s b hu g sls,l 3 gl e 5l it b oS el el G-
ol ait bl Coany el B sl B IS ol G Olge a5 el (golas lagosls gy o ednl Jol das
13,8 o )lal o3 T @ Ol e el b slass B Jool G Olgie  addal ol Jlasl L abasl 55 .ol
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seq.
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Settlement of Investment Disputes (ICSID), Case No. ARB/12/25 (18-04-2017); International Arbitration

Court of the Chamber of Commerce and Industry of the Russian Federation, Arbitral Award, Case No.

166/2012, (27-05-2013); ICC International Court of Arbitration, Arbitral Award, Case No. 12193 (00-06-
2004); at http://www.unilex. (Accessed 17/2/2020)
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1. The Principles of European Contract Law
2. OHADAC Principles on International Commercial Contracts
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