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Abstract

One of the most controversia issues in the law of obligations in any lega
system is the liability of non-discriminating persons. The question is whether
the non-discriminating persons are responsible and if they are, whether the
basisis fault or it should be sought in other theories presented. By resolving
this issue, the basis of civil liability in French law and many Roman-
Germanic regimes, including Iran, becomes clear. In other words, if it is
determined whether the non-discriminating persons are responsible or not
and whether the basis of this responsibility is fault or not, it can be better
concluded in the general rulesthat if the basis of civil liability isfault, which
of the two concepts of fault, personal and specific, is accepted as the basis of
responsibility. This has been a controversial issue not only in doctrine but
aso in jurisprudence, to the point that the French legislature has been forced
to intervene. However, despite the intervention of the French legislature, the
ambiguities have not diminished but have been added. On the other hand, as
it was said, this discussion and the solution of the problem has an effect on
the basis of civil liability and the genera rules of civil liability. Because by
solving the basis of the responsibility of non-discriminating persons, the
traditional or objective concept of fault becomes clear. In Iranian law,
nonetheless, unlike the French, the responsibility of a non-discriminating
person is specified from the beginning in Article 1216 of the Civil Code, but
determining the basis of obligation in Article 1216 civil code has some effect
on the concept of fault in the general rules, which in this article will be done
with a comparative study. The main question of this article is whether or not
in French law, non-discriminating persons are responsible and whether it is
based on the theory of fault or not. In Iran, too, with regard to specifying the
responsibility of a non-discriminating person , the main question is whether
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the meaning of this responsibility is both based on loss and causation or only
on the meaning of loss, and if it means causation, whether the non-
discriminating person can be guilty or not. In this article, it is assumed that
the main basis of civil liability should still be sought in the theory of fault,
because the theory of fault has a fundamental value. It has aso been
hypothesized that one of the differences between loss and causation is that,
given some of the examples in civil law, the liability based on causation
requires the proof of guilt. In this article, the method of library analysis has
been used and by referring to authoritative French sources and focusing
more on the developments of the French legal regime, materials have been
collected and analyzed. In French law, despite the problems that remain after
the intervention of the legislature, the doctrine seems to be inclined to accept
the objective theory of fault, and to be less inclined to the personal concept
of fault. It seems that in Iranian law, according to the specification of the
responsibility of a non-discriminating person and in terms of the words of
Article 1216, which appears to be based on causation more than on loss,
Article 1216 can be applied not only in cases where both loss and causation
exist, but also that the basis of liahility, in the causation, is fault, and that by
eliminating the subjective element of fault, Iranian law has taken a step
towards accepting the objective concept of fault. On the other hand, studying
the evolution of French law can be effective in the way of thinking of Iranian
doctrine and practice in interpreting Article 1216, which in this article will
be done by descriptive method and library analysis with comparative study.
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