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Abstract

The issue of 'enforcement of annulled arbitration awards' is one of
the major challenges which international commercial arbitration is
facing with. Many Legislation attempts have been made to regulate
such a process, which according to the contractual nature of
'international commercial arbitration’, does not make sense
anyhow. In this regard, the 1958 New York Convention on the
Recognition and Enforcement of International Commercial
Arbitral Awards and the UNCITRAL Model Law on International
Commercial Arbitration are two notable sets with maximum global
acceptance that can be obtained with the help of their applicable
regulations offered appropriate solutions to prevent the recognition
and enforcement of annulled international commercial arbitral
awards. 'Public Policy' is a unique concept in this field, which is
considered either ‘annulment of arbitral awards' In national law and
UNCITRAL Model Law and according to the 1958 New York
Convention, which can be considered by the Arbitration awards
enforcement location Courts for the lack of identification and
implementation of foreign business arbitration awards. The same
subscription in the abolition and lack of identification and
implementation of business arbitration awards can be considered in
accordance with the argument of the origin court in the use of a
joint examples or similar to domestic public policy to annulle the
arbitration awards with the international public policy and even the
domestic public policy of the court of award enforcement location
as a functional solution in direction to reduce the possibility of
identifying and implementing annulled arbitration awards in the
country of award enforcement.
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1. “Awards are very rarely annulled. Moreover, awards which are not satisfied voluntarily are
usually granted judicial recognition and enforcement. The challenges encountered in the
enforcement process tend to be practical..., rather than legal. Then why bother thinking
about new legal solutions when there is no pressing legal problem? The text of the New
York Convention is outdated in some salient respects. There is clearly room for some
improvements which would reduce the risk of unnecessary litigation. (For even if awards
are almost always upheld, the debates about applications for annulment and enforcement
are frequently costly and sterile).”

2. ‘Wreak havoc’
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1. “Uniform approach to public policy in enforcement & annulment proceedings
2. ‘Enforceability of foreign annulled awards.
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1. Both New York Convention Art V and Model Law Art 34 use the phrase ‘if the court finds
that’, meaning that the court can invoke the public policy exception on their own motion.
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1. “Where an arbitrator understood and correctly stated the law but proceeded to ignore it’
2. Federal Arbitration Act (FAA)

Canli» SMo ogad cpl ;3 Y Bole «O» 1y 2 WYYE Cgas ) (Ml (S8 )50 (psl> 98 Y

ol 005355 10 1) € 559l> dolicitlye ()b 5l (S S0
4. Yusuf Ahmed Alghanim & Sons v Toys 'R" Us Inc, 126 F 3d 15,1997.
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Co, 87 F3d 884, 851 (6th Cir, 1996 Brandeis Intsel Ltd v Calabrian
Baxter International Chemicals Corp 656 F. Supp. 160, 165 (SDNY 1987.
Inc v Abbott Laboratories, F3d 829 (7th Cir, 2003), especially Circuit Judge
Easterbrook at 831); and Europcar Italia v Maiellano Tours Inc, 156 F3d
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1. “The Convention specifically contemplates that the state in which, or under the law of
which, the award is made, will be free to set aside or modify an award in accordance with
its domestic arbitral law and its full panoply of express and implied grounds for relief.”

2. The Court continued: “There is now considerable case law holding that, in an action to
confirm an award rendered in, or under the law of, a foreign jurisdiction, the grounds for
relief enumerated in ArtV of the Convention are the only grounds available for setting
aside an arbitral award... We join these courts in declining to read into the Convention the
FAA’s implied defences to confirmation of an arbitral award.”
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1. “This principle is so deeply imbedded in the American, and specifically, federal
jurisprudence, that no further elaboration of the case law is necessary.”
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1. Oil & Natural Gas Corporation Ltd v Saw Pipes Ltd (2003) 5 SCC 705 Supreme Court of
India
2. Section 34(2)(b)(ii) of India’s Arbitration and Conciliation Act 1996 is the public policy
ground for annulment.
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1. “Hence, in our view in addition to narrower meaning given to the term ‘public policy’ in
Renusagar’s case.., it is required to be held that the award could be set aside if it is patently illegal.”

2. Indian Supreme Court: “in a case where the judgment and decree is challenged before...the
Court exercising revisional jurisdiction, the jurisdiction of such Court would be wider.”
“The concept of enforcement of the award after it becomes final is different and the
jurisdiction of the Court at that stage could be limited.”

3. “If the arbitral tribunal does not dispense justice, it cannot truly be reflective of an alternate
dispute resolution mechanism. Hence, if the award has resulted in an injustice, a Court
would be well within its right in upholding the challenge to the award on the ground that it
is in conflict with the public policy of India.”

4. “Award could also be set aside if it is so unfair and unreasonable that it shocks the
conscience of the Court. Such award is opposed to public policy and is required to be
adjudged void.”
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1. According to OP Malhotra, the Saw Pipes case ‘was not unjustified in adding a fourth
imperative head to the three set forth in Renusagar’ because public policy is not immutable.
The fourth head of patent illegality ‘is comprehended in the very first head’ of fundamental
policy of Indian law. The Law Commission of India has also recommended that patent
illegality should be a ground for annulment.

2. “the Court employed a substantially different meaning of the term ‘illegality’ than that
which has been generally accepted and used in the public policy case law developed in
international arbitration.” “Generally, discussion of ‘illegality’ in arbitration context
focuses upon the illegal nature of the underlying contract, its subject-matter and the
circumstances surrounding the entering into of the contract or the arbitration agreement.”
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2. The Indian Government is currently considering legislative changes to separa.te the
challenge provisions for domestic arbitration from those for international arbitration. At
present the Indian law that governs the challenge to arbitral awards is the same for both
domestic and international arbitration held in India, the decisions rendered in the context of
domestic arbitration also become precedents for international arbitration. SK Dholakia,
‘International Arbitration and Expert Determination’ (Paper presented at the LawAsia
Downunder Conference 2005, 23 March 2005) 5.
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1. Zimbabwe Electricity Supply Authority v Maposa, Supreme Court of Zimbabwe, 21
October and 21 December 1999 (CLOUT Case No. 323). “Where..., the reasoning or
conclusion in an award goes beyond mere faultiness or incorrectness and constitutes a
palpable inequity that is so far reaching and outrageous in its defiance of logic or accepted
moral standards that a sensible and fair minded person would consider that the conception
of justice in Zimbabwe would be intolerably hurt by the award, then it would be contrary to
public policy to uphold it. The same consequence applies where the arbitrator has not
applied his mind to the question or has totally misunderstood the issue, and the resultant
injustice reaches the point mentioned above.”

2. Downer Connect Ltd v Pole Hole People Ltd, (Unreported, New Zealand High Court,

Christchurch, Randerson J, 19 May 2004
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1. Downer-Hill Joint Ventures v Government of Fiji [2005] 1 NZLR 554 (New Zealand High
Court, Wellington

2. Page 565 (para. 63) and page 576 (para. 108). In its amended application for annulment,
Downer-Hill alleged that the arbitrator’s failure to decide the dispute in accordance with the
contract was in breach of Model Law Art 28(4), and also in excess of jurisdiction.
Consequently, the award contained ‘serious and fundamental errors. The Court noted (at
page 564, para. 54) that the alleged contravention of New Zealand public policy was ‘the
connecting thread” with all of Downer-Hill’s claims.
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