Public Law Studies Quarterly

Online ISSN: 2423-8139

Volume: -, Issue: --
Homepage: http:/jplsq.ut.ac.ir

Customary International Law in England Judicial Precedent

Hamid Alhoei Nazari'®

1. Assistant Prof. Department of Public Law, Faculty of Law and Political Sciences, University of
Tehran, Tehran, Iran. Email: soohan@ut.ac.ir
2. Corresponding Author; Assistant Prof. Department of Law, Faculty of Law, Political Sciences and

| Seyedmohsen Hekmatimoghaddam?

History, Yazd University, Yazd, Iran. Email: mohsenhekmati@yahoo.com

Article Info Abstract
Avrticle Type: Custom, along with treaties and general legal principles, is an
Research Article important source of international law and regulations. One of the
Pages: 1-22 reasons for the importance of custom is that it is unwritten and
Received: always dynamic. This advantage has increased the reference to
2021/12/12 custom. International law requires governments to recognize and

Received in Revised form:
2022/04/05

implement customary law in their legal system. In order for a
national judge to be able to invoke custom, it is necessary to clarify
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place judges consider for custom and in which situations it is
applied. This research shows that international custom has vast
opportunities to be present and play a role in this country’s judicial
system.
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para. 37; Jones v. Ministry of the Interior of Saudi Arabia, [2006] UKHL 26 [2007] 1 AC 270.

6. R. and Office of the United Nations High Commissioner for Refugees (intervening) v. Secretary of
State for Foreign and Commonwealth Affairs and Secretary of State for Home Affairs, [2006]
EWCA Civ 1279, paras. 118-119.
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1. Compania Naviera Vascongado v SS Cristina [1938] AC 485 (HL), JH Rayner (Mincing Lane) Ltd
v Department of Trade and Industry [1990] 2 AC 418 (HL), 513B-C; 497; A (FC) v. Secretary of
State for the Home Department, [2005] UKHL 71, para. 33; Jones v. Ministry of Interior Al-
Mamlaka Al-Arabiya AS Saudiya (the Kingdom of Saudi Arabia), [2006] UKHL 26, para. 43.

2. R (European Roma Rights Centre) v Immigration Officer at Prague Airport [2004] UKHL 55
[2005] 2 WLR 1, [23].

3. General and Consistent

4. Universal

5. Widespread, Representative and Consistent Practice

6. R (European Roma Rights Centre) v Immigration Officer at Prague Airport [2004] UKHL 55
[2005] 2 WLR 1, [23].

7. R (Faisal Attiyah Nassar Al-Saadoon, Khalaf Hussain Mufdhi) v The Secretary of State for
Defence [2009] EWCA Civ 7, [59].
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1. Commercial and Estates Company of Egypt v Board of Trade (1925) 23 LI.L.Rep. 218; Post Office
v Estuary Radio Ltd. [1968] 2 QB 740 (CA); R v Jones (Margaret) et al. [2007] 1 AC 136.

2. Kuwait Airways Corp. v. Iragi Airways Co. (Nos 4 and 5) [2002] UKHL 19, [2002] AC 883.

3. Public Policy

4. R (Abbasi) v Secretary of State for Foreign and Commonwealth Affairs [2003] UKHRR 76.
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1. R (Campaign for Nuclear Disarmament) v The Prime Minister of the United Kingdom and Others
[2002] EWHC 2777 (Admin)
2. R (Mohamed) v. Secretary of State for Foreign and Commonwealth Affairs, [2009] 1 WLR 2579.
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4. In re Piracy Jus Gentium [1934] AC 586 (PC)
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1. Riverstone Meat Co Pty Ltd v Lancashire Shipping Co Ltd [1961] AC 807 (HL), 836D-G;
Matadeen v Pointu [1999] 1 AC 98 (PC), 114B-F; R v Immigration Appeal Tribunal, Ex parte
Shah [1999] 2 AC 629 (HL), 652C-D; R v Bow Street Magistrate, Ex parte Pinochet [2000] 1 AC
61 (HL), 74G-H; R v Bow Street Magistrate, Ex parte Pinochet (No 3) [2000] 1 AC 147 (HL),
243C; Morris v KLM Dutch Airlines [2002] UKHL 7 [2002] 2 AC 628, [17]; EI-Ali v Secretary
of State for the Home Department [2002] EWCA Civ 1103 [2003] 1 WLR 95, [9-17]; R (Mullen)
v Secretary of State for the Home Department [2004] UKHL 18 [2005] 1 AC 1, [36].

2. R. (on the application of the Campaign for Nuclear Disarmament) v. Prime Minister and others
[2002] EWHC 2777 (Admin., [2002] All ER (D) 245.
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1. Rahimtoola v. Nizam of Hyderabad (1957) 3 A1l ER 404.

2. Thai-Europe Tapioca Services Ltd. v. Government of Pakistan (1975) 3 All ER; The Philippine
Admiral (1976) 1 AIL ER 78; Trendtex Trading v. Central Bank of Nigeria (1977) 1 All ER 881.

3. State Immunity Act 1978
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5. Waite and Kennedy v Germany (2000) 30 EHRR 261; Al-Adsani v United Kingdom (2002) 34
EHRR 11, McElhinney v Ireland (2002) 34 EHRR 13 and Fogarty v United Kingdom (2002) 34
EHRR 12.
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1. Combat Immunity

2. Bici v. Ministry of Defence, (2004) EWHC 786 (QB)

3. Jones v Saudi Arabia [2006] UKHL 26
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C Bradley and J Goldsmith, ‘Foreign Sovereign Immunity, Individual Officials, and Human Rights
Litigation’ (2009) 13 Green Bag 9-23; E Steinerte and R Wallace, ‘Jones v Ministry of Interior of
the Kingdom of Saudi Arabia’ (2006) 100 AJIL 901-908.

5. Bouzari v. Iran (2004)

6. Voiotia v. Federal Republic of Germany (2000)
7. Al-Adsani v. the United Kingdom (2001)
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3. Kuwait Airways Corp. v. Iragi Airways Co. (Nos 4 and 5) [2002] UKHL 19, [2002] AC 883.
4. Fundamental

5. Flagrant
6. R (Abbasi) v Secretary of State for Foreign and Commonwealth Affairs [2003] UKHRR 76.
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