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Abstract

Even though the Statute of the International Court of Justice stipulates
general principles of law as the main source, this source is inherently a
secondary source; subsidiary, in the sense that if there doesn’t exist an
applicable conventional or customary rule, this shall prevail. ICTY has
often used Article 38 of the Statute of the International Court of Justice
and the main sources of international law, namely international
treaties, custom, and general principles of law, to identify the
applicable law in its cases. This article uses a descriptive-analytical
method, and it has studied the Judicial Procedure of ICTY, with the
purpose to explain the application of general principles of law in
international criminal law. The findings of this article show that the
branches of ICTY have resorted to general principles of law to fill
legal gaps, interpret ambiguous legal rules, and strengthen legal
reasoning in their decisions. The Court's frequent referral to general
principles of law to fill legal gaps may be due to the fact that
international criminal law is a relatively new field and therefore not
significantly developed. Thus, general principles of law have played a
significant role in filling the gaps in international criminal law.
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1. Prosecutor v. Kupre'ski'c, Case No. I1T-95-16-T, Judgment, Int’l Crim. Trib. for the Former
Yugoslavia Jan. 14, 2000.

g)S gy J itld yendVy g masmes S el B @SdnsS e @ShnsS () @SdpnsS S5V Y
4 (ollas dos > oS K39y o D3l pl g (peS e g suve 3S e, (Bosnian Croat forces (HVO)) (oliws
2 b 59 bleus A1 VA g aliS ellspe Voo 5l i J b &8 w8 b oren! (gliwgy 2 hella e
S s Wio @b (B0 5 @i Coge @Sns Ohe) @Sdng 5SYy ciiia oBh daSbre dox
(https:/Amww.icty.org/x/cases/kupreskic/cis/en/cis_kupreskic_al_en.pdf. Last visited: 26 September 2021)
3. Concursum delictorum.
o b xdlg suws )] blas 53 .ol dilo e daxie pglic syl asly Hld, oS Cunlino s (g liel b (cgima 3055 ¥
29 0 P iy SSye gz o &S o) I8

i o9y o> plas 0
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-See: Byrd, Robert C.(1995), The Senate of the Roman Republic: Addresses on the History of Roman
Constitutionalism (Senate Document 103-23), p: 32.
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2. Principle of consumption
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